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Official transcript of the International 

Military Tribunal in the matter of Thc 

United >S of America, the French Re- 

public, the United Kingdom of Great Bri- 

Union 

of Soviet Sc i Republics, azainst 

Hermann :/ilhelm Goering et 21, Defendants, 
sitting at Nurnberr, Cermany, on 28 February 
1946, 1000-1020, Lord Justice Lawrence presidinge 


tain and Northern Ircl , and the 


DR. HORN (Counsel for Defendant Ribbentrop): 


Mr. President, when on Monday I made my motion to call the witness ‘Winston 
Churchill, and when I wanted to brine grounds, the Cor asked me to present 
that in writing so that the 

The cecision about not calling the witne Winston Churchill has already 
been made, on the 26th of February, before the j al has received my written 


statemente I assume that there must be a mist ke, 


under consideration of the reasons for my written motion, 
questione 


THE PRESIDENT: Tho T 


PRESI Te ribunal will reconsider the mattcr. Do you propose, 
Mr. Justice Jackson, to argue first on the question of the organizations? 

1re taking 
up, as I understand it, the deferred subject of the rules which should guide 
in governing the criminality of rganizations, partly upon cur initiative and 
partly in response to the questions propounded by the Tribunal. 

The unconditional surrendor of Germany created for the victors novel and 
difficult problems of law and administration. Being the first such surrender 
of an entire and modernly orranized society, precedents and part experiences 
ore of little help in guiding our policy toward the vanquished. 

The responsibility implicit in demanding an? necepting capitulation of a 
whole people certainly must include a duty to discriminate justly and intelli- 
cently between the opposing elements of that population which bore dissimilar 
relations to the policies an? conduct which led to the catastrophe, This 
differentiation is the object of those provisions of the Charter which authorize 
this Tribunal to declare organizations or groups to be criminal. 

Understanding of the problem with which the instrument a tempts to denl is 


essential to its interpretation and application. 
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One of the sinister peculiarities of German society at the timc of the 
surrender was that the state itself played only a subordgmate role in the 
exercise of political power, while the really drastic controls over German 
society were organized outside of the nominal rovernment. This was accomplishe: 
through an elaborate network of closely knit and exclusive organizations of 
selected volunteers, both bound to execute without delay ond without question 
the commands of the Nazi lenders. 

These organizations penetrated the whole German life, The country was 
subtiviced into little Nazi principalities of about fifth households each, and 
every such community had its recognized Party leaders, Party volice, and its 
undercover spiese These were combined into larger units with hirher ranking 
leacers, executioners, and spies, tho whole forming a pyramid of power outside 
of the law, with the Fuchrer at its apex, the loval Party officials constitutin: 
its broad base, which rested heavily on the German population. 

The Naze despotism, therefore, did not tonsist of these individual 
Def endants alone. A thousand little fuehrers dictated; a thousand imitation 
Goerings strutted; a thousand Schirachs inoited the youths; a thousand Sauckels 
worked slaves; a thousand Streichers and Kogenberrs stirred up hate; a thousand 
Kalten>brunners and Franks tortured and killed; a thousand Schachts and Speers 
and Funks administered and supported and financed this movement, 

The Nazi movement was an integrated force in every city and county and 
hamlete The Party power resultins from this system of organizations first 
rivaled and then dominated the vower of the state itsolf. The primary vice of 
this web of organizations was that they were used to transfer the power of 
coercing men from the goverment and the law to the Nazi leaders, Liberty, 
self-government, and scourity of person and property do not exist except where 
the power of coercion is possessed only by the state and is exercised only in 
obedience to law. The Nazis, however, set up this private system of coercion 
outside of and in immunity from the law, with Party controlled concentration 
camps ond firing squads to administer privately decreed sanctions, 

fithout responsibility to low and without warrant from any court, they 


were enobled to seize property and take away liberty and even take life itself. 
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That is the fundamental task with which we must deal here. 

It seems beyond controversy that to punish a few top leaders but to leave 
this web of organized bodies in the midst of post-war society would be to 
foster the nucleus of a new Nazidom, These members are accustomed to an 
established chain of centralized command, they have formed a habit and 
developed a technique of both secret and open cooperation, They still nourish 
a blind devotion to the suspended, but not abandoned, Nazi program. They 
will keep alive she hates and ambitions which generated the orgy of crime we 
have proved. These organizations are carriers, from this generation to the 
next, of the infection of agzressive and rughless war. The Tribunal has 
Seen on the screen how easily an assemblage that ostensibly is only a common 
labor force can be in fact a military outfit training whth shovels. The 


s>s 1 


next war and the next pogroms wil be hatched in the nests of these organiza- 
tions as surely as we leave their membership with its prestige and influence 
undiminished by condemnation and punishment. 

The menace of these organizations is the more impressive when we 
Consider the demoralized state of German society. It will be years before 
there can be established in the German State any political authority that is 
not inexperienced and provisional. % cannot quickly acquire the stability 
of a goverment aided by long habit of obedience and traditional respect. 

The intrique, obstruction, and possible overthrow, which older and established 
governments always fear from conspiratorial groups, is a real and presént 
danger to any stable social order in the Germany of today and of tomorrow, 

In so far as the Charter of this Tribunal contemplates a justice of 
retribution, it is obvious that it could not overlook these organi zed 
instruments and instigators of past crimes. In opening this case, I said that 
the United States does not seek to convict the whole German people of crime, 
But it is equally important that this trial shall not serve to absolve the 
whole German people except 22 men in the dock, The wrongs that have been 
done to the world by these defendants and their top confederates was not done 


by their will and their strength alone. The success of their designs was 


made possible because great numbers of Germans organized themselves to become 
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the fulcrum and the lever by which the bower of these leaders was extended 
and magnified. If this trial fails to condemn these organized confeterates 
for their share of responsibility for this catastrophe, it will be construed 
as their exoneration, 

But the Charter was not concerned with retributive justice alone. It 
manifests a constructive policy influenced by exemplary and preventive 
considerations. The primary objective of requiring that the surrender of 
Germany be unconditional was to clear the way for a reconstruction of German 
society on such a basis that it will not again threaten the peace of Europe and 
of the world. Temporary measures of te occupation authorities may, by 
necessity, and I mean no criticis; of them, have been more arbitrary and applied 
with less discrimination then befits a srmanent policy. For example, under 
existing denazification Policy, no meri-r of the Nazi party ox its formations 
may be employed in an” position, other than orcinary lahor, in any business 
enterprise unless he is fornd i hay en only à nominal Nazi, Persons in 
certain categories whose stend: in the community is one of Prominence or 
influence, are required 5o be; &nd others may be, denied further participation 
in their businesses or professions, It is mandatory to remove or ¢..clude from 
public office and from positions of importance in 1281-public and private 

> Within about 90 specified cavegori:s deemed to 
consist of either active “azis, Nazi Sur Sorters, or militarist; Property 
of such persons is bios ‘ced, 

Now, it is recognizes by the Cortroi Council, 
of this Charter, that a permanent long.-b.rm program should be based on a more 
careful and more individual discrimination than W3S possible with Sweeping 
temporary meesurese There is a movement now within the Control Council for 
reconsideration of its whole denazification policy and procedure. The action 
of this Tribunal in declaring, or in failing to declare, an accused organization 


criminal has a vital bearing on this futrre cecupation nolicy. 


oS 


It was the intent of the Charter to utiiize the hear 


ing 
Tribunal and its judgment to identify and condemn those Nazi and militaristic 


the gly c : 
forces hat were so Strongly organized as to constitute a continuing menace to 
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the long-term objectives for which our respective countries have spent their 
young lives. It is in the light of tiis great purpose that we must examine 
the provisions of this Chartor, 

It was obvious that the conventional litigation procedures could not, 
without some modification, be adapted to this task. No system of juri sprudence 
has yet evolved any satisfactory technique for handling a great number of 
comnon charges against a great multitude of accused persons. The number 
of individual defendants that fairly can be tried ina single proceeding probably 
does not greatly exceed the number now in your dock. Also, the number of 
Separate trials in which the sams volw:inous evidence as to a common plan must 
be repeated is very limited in actual practice, Yet adversary proceedings 
of the type in which we are eng3.c.d 
involved that decisions will be 
framers of the Charter was to find Sc 
practicable and early decision without sasoie: aug the fairness implicit in 
hearings, The solution prescribed oy th harter is certainly not faultless, 

not one of its critics has ever propose alveriative that would not 


either deprive the individual : h.aring c nienplete such a multitude 


of long trials that it vw i bres anc be imrvatvicable, In anv case, 


Charter is the plan pective geverments and our duty 


is to make it work, 


The plan which severance 


of the general issucs whtoh wcvió be ccmmon to : ir?;vi4àual trials from the 


articular issues which would differ in each trial. The plan is comparable to 


thet employed in certain war-time legislation of the United States dealt with 


in the case of Yakus Ve United States, in which questions the due process 


quality of the order must be determined in a separate tribunal and cannot be 


raised by a defendant when he is defending on indictment, Those countries 


which do not have written constitutions and constitutional issues may find it 


difficult to follow the logie of tnat decision, but essentially the plan was 


to separate general issues relative to the order as a whole from specific 


+ssucs which would arise when an individual was confronted with a charge of guilt, 
4 
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General issues under this Charter are to be determined vith finality 
in one trial before the International Military Tribunal, and in that trial every 
accused organization must be defended by counsel and must be represented by 
at least one leading member, and other individuals may apply to be heard, 
Their applications may be granted if the Tribunal thinks justice requires it. 
The only issue in this trial conterns the collective criminality of the 
organization or group. It is to be adjudicated by what amounts to a 
declaratory judgment. It does not decree any punishment either against the 
organization or against individual members, 


The only specification as to the offect of this Tribunal's declaration 


that an organisation is criminal is contained in Article 10, which, if you 


will bear with me, I will read: 
"In cases where a group cr organizati 's 3 red oricni nal: 5v 


Tribunal, the competent national authority of any S1eatory shali have the 


right to bring individuals to trial. for netbersh’ p roan before national, 
military or occupation courtse In ary sir) esne the crimin-l nat of the 
up or organization is considered : ed c skili no» be questioned," 


competent for toe Charter to have 


^t menhs 


panisied a3eco.cixnzly IF unchs nad been such an 


enactuent, it would uot have been open to an indiviaval who was being tried 


for membership to contend that the organisati fact, criminal, 


The framers of the Charter, achins le sume ut a vena berora tia evidence 


which has been adduced here was even evyailable to us, Cid not care to 


find crganizations criminal 
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of «article II, 1(d) cf Control Council Act Noe 10, vhich 
bership in categories oi criminal zroup or organi 
Military Tribunal," <A purpose inflict 
thout a right of hearing cannot bc spelled out of the Charter, 
and would be offensive to both its letter an? its Spirit. And I do not 
ih Control Council Act Noe 10 any inconsistency with the Charter. Of course, 
to reach all individual members would require numerous hearines. But they 
will involve only narrow issues; many persons m mm ve no answers to charges 
if they are carefully prepare? 
non-technical, held in the 1 
incicentally, may be concuc' 


But I think it is clo» 


membership in a crininsi 





TU] 


072 —0012 


The membership which the Charter anc the Control Council ict make 


1 


criminal, of course, inplics a genuine membership involving the volition of 
the membere The act of affiliation with the organization must have been 
intentional ani voluntary. Legal compulsion or illeral duress » actual 

fraud or trick cf which one is a victim has never been thought to be the 
victim's crime and such an unjust result is m 

extent of the member's knowledge of the criminal character of the organization 
is, however, another matter. He may not have known on the day he joined 

but may have remained a member after learning tho facte And he is 


charzeablo not only with what he knew tut with all of which he 


are safetuar’s to assure that this procram will be carrioc 
»~secution under this declaration is discretionary enc 
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iminale This language on the part of the Control Council recornizos 
is Tribunal to limit the effect of its ceclaration. a.d 
forrcasons which I will lator stato, that this should be construed 


or availed of to try hero any issues as to sub-froups or sections or 


individuals which can be tried in lator proceedings, It should, I think, 


be construed to mean, not the sort of limitation which must be defincd 
by cvidence of details, but limitations cf principle 
already outlined, such as duress, involuntary membership, 
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ot require thi 
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fanatics, but it enlisted the support of respectabilities who knew it was 

wron;, but thought it was winninse It eventually provoked a variety of 

legislative S directed agains ich organizations, orvanizaticns e 
The Congress of the United States also has cnacte? lo; islation 


outlawing certain organizationse A reccnt example was the Act of 20 June 


1910, in which the Congress provided that it shall be unlawful for any 


Croup, ¢ issemb of persons to teach, acvo ©, or encourage the 
overthrow or destruction of any covcernnent in the United States by force 
or violenec, or to be or become a member of, or affiliate with, any 
society, group or assembly of persons, knowing the purposes thcroofe 
There is much lo;islation by states of American Union creating 
of California dealing 
it, makes criminal any 
Y 


is or knowin;:ly 
*nnizati: 


English law for out | organizations anc punishing 


menbershiz therein arc ol? an? nsision 1 the Charter, 
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One of the first is the British India Act No. 30, enacted in —-— which, 


among other things, provides: 

"Tt is hereby enacted that whoever shall be proved to have belonged either 
before or after the ing of this Act to any gang of thugs either within or 
without the territories of the East India Company shall be punished with 
imprisonment for life with hard labor," 

And the history is that this was a successful act in suppressing 
violence. 

Other precedents in English legislation are the Unlawful Societies Act 


of 1799, the Seditious licetings Act of 1817, the Seditious Meetings Act of 


19046, the Public Order Act of 1936, and Defense Regulations 18 (b). The 


latter, not without opposition, was intended to protect tho integrity of the 
British Government against fifth-column activities 
conspiracy. 

Soviet Russia punishes as a crime the formation of and membership in a 
criminal gange Criminologists of the Soviet Union call this crime the "crime 
of banditry", a term altogether appropriate to these German organizations. 
General Rudenko will advise this Tribunal more in detail as tothe Soviet Lawe 

French criminal law makes membership in subversive organiza 
Membership of the criminal gang is a crime in itsclf. My distinguished 
French colleague will prescnt you more detail on 

Of course, i would not contend that the vi single country, even one 
of the signatory powers, was governing here, but it is clear that this is not 
act or a concept of a si stem of law, that < ystems of low agree that 
there are points at which orzenizati . free society. 

For German precedents, it is neither seemly nor ne ry go to the 

ich, of course, suppressed all their adversaries ruthlessly. 
However, under the Empire and the Weimar Republic orman jurisprudence 
deserved respect, and it presents both statutory and juridical examples of 
declaring organizations to be criminale, Statutory examples ares 

The German Criminal Code enacted in li ectio 8 was aimed against 
secret associations, and 129 was directed against organizations inimical to the 
State. 

A law of March 22, 1921, against paramilitary organizations. 

A law of July 21, 1922, against organizations aimed at overthrowing the 


constitution of the Reich. 
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Section 128 of the Criminal Code of 1871 is especially pertinent, It 


reads: 


"The participation in an organization, the existence, constitution, or 


purposes of which are to be kept secret from the Government, or in which 
obedience to unknown superiors or unconditional obedicnce to known superiors 
is pledged, is punishable by imprisonment,” 

It would be difficult to draw an act that would more definitely condemn 
the organizations with which we ere dealing here than this Cerman Criminal Code 
of 1871. 

I recall to your attention that it condemns organizations in which 
obedience to unknown superiors or unconditional obedience to known superiors 
is pledged. It is exactly the sort of danger and menace with which we are 
dealing, 

Under the Empire, variovs Polish national unions were the subject of 
criminal prosecution, Under the Republic, in 1927 and 1928, judgments held 
criminal the entire Comunist Party of Germany. In 1922 and 1928, judgments 
of the courts ran against the political Leadership Corps of the Communist 
Party, waich included all of its soecalled body of functionaries. This body 
cf functionaries in that organization corresponded somewhat in their powers to 
the Leadership Corps of the Nazi Party which we have accused here. The 
judgment against the Communist Perty rendered by the Germm Courts included 

every 3 E nger, and every 
district leader. In 1930 a judgment of criminality against what was called 
"The Union of Red Front Fighters" of the Communist Party made no distinction 
between leaders and ordinary members, 

Most significant of all is tho fast that on the 30th of May, 192h, 
judgment of the Gorman Courts was rendered that tho whole Nazi Par 
criminal organization, Evidently there was a lack of murage to enforce that 
judgment, or we might not have been heres This decision referred not only to 
tic Lcodership Corns, which we are indicting here, but to all other members as 
well. The whole rise of the Nazi Perty to power was in the shadow of this 
judgment of illegality by the German courts thoemselvese 

The Gorman courts, in dealing with criminal organizations, proceeded on 
the theory that all members were held together by a common plan in which each 
one participated even though at various levels. Moreover, fundamental 


principles of responsibility of members as stated by the German S Court 
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are strikingly like the principles that govern our Anglo-American law of 
conspiracy, Among the statements by the German courts are theses 

"It is a matter of indifference whether all the members pursued the 
forbidden aims, It is enough if a part oxercisod tho forbidden activity." 

And agains is a matter of indifference whether the members of the 
group or association agree with the ains, tasks, means of working and means 
of fighting," 

And again: "The real attitude of mind of the participants is a matter 
of indifferencce Even if they had the intention of not participating in 
criminal cfforts, or hindering them, this cannot climinate their responsibility 
from roal membership." 

Organizations with criminal onds are everywhere regarded as in the nature 
of criminal conspiracies, and their criminality is judged by application of 
conspiracy principles. The reason why they are offensive to law-governed 
people has been succinctly stated by an American legal authority as follows, 
end I quote from Miller on Criminal Lave 

"Ihe reason for finding criminal liability in case of a combination to 
effect an unlawful end or to use unlawful means, where none would exist, even 
though the act contcmplated were actuclly committed by an individual, is that 
a combination of persons to comit a wrong, either as an end or as a means to 
an end, is so much more dangerous, beccuso of its increased power to do wrong, 
because it is more difficult to guard against and prevent the evil designs of 
a group of persons than of a single person, and because of the terror which 


fear of such a combination tends to create in the minds of people." 


The Charter, in Article 6, provides that "Leaders, organizers, instigators 


and accomplres participating in the formulation or execution of a common plan 
or conspiracy to commit any of tho foregoing crimes are responsible for ali 
acts performed by any persons in exocution of such plan," 


That, of course, is a statement cf the ordinary 
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law of conspiracy. 

The individual defendants are arraigned at your bar on this charg 
of conspiracy which, if proved, makes them responsible for the acts of 
others in execution of the common plan, 

The Charter did not define responsibility for the acts of others in 
terms of "conspiracy" alone. The crimes were defined in non-technical 
but inclusive terms, and embraced formulating and executing a comaon plan, 
as well as participating in a conspir cy. It was feared tht to do other- 
wise might import into the proceedins technical requirements and limita- 
tions which have grown up around the term "conspiracy", There are some 
divergences between the Anglo-American concept of a conspiracy and that of 
either French, Soviet, or German jurisprudence. It was desired that eoncrete 
cases be guided by the broader considerations inherent in the nature of 
the problem I have outlined, rather than to be controlled by refinements of 
any Local law. 

Now, except for procedural difficulties arising from their multitude, 
there is no reason why every member of any Nazi organization accused here 
could not have been indicted and’ convicted as a part of the conspiracy 
uncer Article 6, even if the Charter hadnever mentioned or ganizations 
at all, To become voluntarily affiliated was an act of adherence to some 
common plan or purpose. 

These organizations did not pretend to be merely social or cultural 
Groups; admittedly, their members wers united for action, In the case of 
several of the Nazi organizotions, the fact of confederation wes evidenced 
by formal induction into membe hip, the taking of an osth, the wearing of 
a distinctive uniform, the suvmission to a dis Cipline. That all members 
of each Nazi organization did combine under a common plan to achieve some 
end by combined efforts is abundantly cstablished. 

The criteria for determining whother these ends were guilty ends are 
obviously those which would test tho legality of any combination or con- 
spiracye Did it contemplate illegal methods or purpose illegal ends? If SO, 
the liability of each member of one of these Nazi organizations for the acts 
of every cther member is nct essentially different from the liability for 
conspiracy enforced in the courts of the United States against business men 


who combine in vioktion of the anti-trust laws, or of other defendants 
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enactment Se 

Anong the principles every day enfonced in courts of Great Britain 
and the United States in dealing with conspiracy are these sweeping 
principles: 

No formal meeting cr agreement is necessary. It is sufficient, 
although one performs one part and other persons other parts, if there be 
concert of section and working together uncerstandingly with a common design 


to accomplish a common purpose, 

Secondly, one may be liable even though ho may not have known who 
his fellow conspirators were or just what part they were to take or what 
acts they committed, and thouzh he did not take personal port in them or 
was absent when criminsl acts occurred. 

Third, there may be liability for acts of fellow conspirators although 
the particular acts were intended or anticipated if they were done in 
execution of the commen vlan, ne in effect makes a fellow-conspirstor 
his agent with blanket authority to : scomplish the ends ^f the conspiracy. 

Fourth, it is not necesscry to iia he ne be a member of a 
conspiracy at the some tine as other actors, or at the time of criminal 


acts. When one becomes a party tc 


nas gone before and remains responsible until he abandons the 


ns or cons»irasiecs whe personally com- 
crimes exactly 
^8 are those wh^ commit the same offense aout organizational backing. 
Ihe very cesence cf the cerise of cor: y or membership in a criminal 
association is liability for acts one cid personally commit, but which 
his acts facilitated or abetted. The crime is to combine with others and 


to participate in the unlawful common effrrt, however innocent the per 


sonal ^cts of the participants when considered by themselves. 


The very innocent act of mailin a letter is enourh to tie one into a 
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conspiracy if the purpose of the lstter is to advance a criminal plan, 
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Ànd we have multitudinous examples in the jurisprudence of the United 
States where the mailing of a letter brought one not only within the 
orbit of the definition of erime, but within Federal jurisdiction, 


There are countless examples of this doctrine that innocent acts 


in the performance of a common purpose render one liable for tho criminal 


acts of others performed to thet same end, 


The sweep cf the law of conspiracy is an important consideration in 
determining the criteria of guilt for organizations. Certainly the 
viearious liability imposed in consequence of voluntary membership, formale 
ized by oath, dedicated to a «x purpose and submircsion 
to a discipline and chain of commend, cannot be less than that vicarious 
liability which follows from inforal cooperation with a nebulous groups 
as is sufficient in the case of conspiracy. 

This mects the suggestion that the rosccution is required to prove 
every member, or every yart, fraction, or division of the memsership to 

ilty of criminal -cts, Tht Suggestion ignores the conspiratorial 

f the charge avainst organizations, Such an interpretaticn 
2lso would recuce the Charter to an unworkable absurdity. To concentrate 
in one International Tribunal inquiriss requiring such detailed evidence 
as to each member or as to cach subsection would set a task not possible 
of mmpletion within the lives cf living mene 

It is easy to toss about such a plausible but superficial cliche 
as that "one should be convicted for his activities and not for his 
membership." But this.ignores the fact {hat membership in Nazi bodies 
was an activity. It was not something passed out to a passive citizen 


" 


like a handbill., Even a nominal membership may aid and abet a movement 


Does anyone believe that the picture of Hjalmar Schacht sitting in 
the front row of the Nazi Party Congress, which you have seen, wearing the 
insignia of the Party, was included in the propaganda films cf the Nagi 
Perty merely for artistic effect? This (reat bankers mere lcan cf his 
name to this shady enterprise gave it a life and a respectability in the 


eyes of every hesitating 
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Gemman, There may be instances in which membership did not aid and abet 
the organizational ends and means, but individual situations of that Kind 


x 


are for appraisal in the later hearings and not by this Tribunal, 

large, the use of organizational affiliation is a quick and 
simple, but at the same time fairly accurate outline of the contours of a 
conspiracy to do what the organization actually did. It is the only workable 
one at this stage of the trial, It can work no injustice because before any 


individual can be punished, he can submit the facts of his own case to 


further and more detailed judicial scrutiny, 


While the Charter does not so provide, we think that on ordinary legal 


principles the burden of proof to justify a declaration of criminality is 
upon the prosecution, It is discharged, we think, when we establish the 
following, 

le The organization or group in question must be some aggregation of 
persons associated in identifiable relationship with a collective, general 
purpose, 

2. “hile the Charter does not so declare, we think it implied that 
membership in such an organization must be generally voluntary. This does 
not require proof that every memb-r was a volunteer. Nor does it mean that 
an organization is not to be considered voluntary if the defe o) 2s that 


some minor fraction or small percentage of its membership was compelled to 
join, The test is a commonesense one: Was the organization on the whole one 
which persons were free to join or to stay out of? “embership is not made 
involuntary by the fact that it was good business or good politics to 
identify one's self with the movement. Any compulsion must be of the kind 
which the law normally recognizes and threats of political or economic 
retaliation would be of no consequence, 

3. The aims of the organization must be criminal in that it was designed 
to perform acts denounced as crimes in Article 6 of the Charter, No other 
act would authorize conviction of an individual and no other act would authori. 
conviction of the organization in connection with the conviction of the 
individual. 

le The criminal aims or methods of the organization must have been of 


such character that its membership in general may properly be charged with 





m 


knowledge of them. This again is not specifically required by the Charter, 
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Of course, it is not incumbent on the prosecution to establish the individual 
knowledge of every member of the organization or to rebut the possibility that 
some may have joined in ignorance of its true character, 

5. Some individual defendant must have been a member of the organization 
and must be convicted of some act on the basis of which the organization was 
declared to be criminal. 

I shall now take up the subject of the issues, as we see them, which are 
for trial before this Tribunal, and some discussion of those which seem to us 


not to be for trial before this Tribunal, 


Progress of this trial will 5e expedited by a clear definition of the 


issues to be tried, I have &ndicated what we consider to be proper criteria 
of guilt. There are also subjects which we think are not relevant before this 


Tribunal, some of which are mentioned in the specific questions asked by the 


ultimate issue is before this Tribunal for decision. That 

is whether accused organizations properly may be characterized as criminal 
ones or as innocent ones, Nothing is relevant here that does not bear on a 
question that would be common to the case of every mamber. Any matter that 
would be exculpating for some members but not for all is, as we see it, irrelevar. 
here. : 

We think it is not relevant to this proceeding at this stage that one or 
many members were conscripted if, in general, the membership was voluntary. 


FLG 

It may be conceded that conscription is a good defense for an idividual charged 
with membership in a criminal organization, but an organization can have criminal 
purposes and commit criminal acts even if a portion of its membership consists 
of persons who were compelled to join it. The issue of conscription is not 
pertinent to this proceeding, but it is pertinent to the trials of individuals 
for membership in organizations declared to be criminal, 

Also, we think it is not relevant to this proceeding that-one or more 
members of the named organizations were ignorant of its criminal purposes or 
methods if its purposes or methods were open and notorious. An organization 


may have criminal purposes and commit criminal acts although one or many of 


members were without personal knowledge thereof, It a person joined what he 
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thought was a social club, but what in fact turned out to be a gang of cute 
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throats and murderers, his lack of knowledge would not exonerate the 
considered as a group, although it might possibly be a factor in extenuation 
of a charge of criminality brought against him for mere membership in the 
organization. Even then, the test would ^e not what the man actually knew, 
but what, as a person of common understanding, he should have known, 

relevant to this proceeding that one or more membe s of the 
named organizations were themselves innocent of unlawful acts. This proposition 
is basic to the entire theory of the declaration of organizational criminality. 


criminality of organizations, as in every conspiracy 
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Ihe Prosceution stands upon the language of the Indictment and contends 
that each group or organization should be declared criminal as an entity and 
that no inquiry should be entered upon end n idence entertained as to the 


exculpetion of any class or classes of persons within such descriptions. 


Practical reasons of conserving the Tribunal's time combine with practical 


considerations for defendants, A single trial held in one city to deal with 
questions of excluding thousands of defendants iving all over Germany could 
not be expected to do justice to each member unless 
Provision for later, local trials of individual relationships 
rotects the rights of monbers better then possibly can be done in proceedings 
before this Tribunal, 

With respect tc the Gestapo, the United States and I believe all my 
colleagues, consents to exclude persons employed in purely clerical, stcno- 
graphic, janitorial or similar unofficial routine tasks. As to the 

abide by the position taken at the time of submission c 
the evidence, that the following should be included: the Fuchrer, the 
Reichsleitung (ieee, tho Reichsloitors, main departne 
the Gauleiters and their staff officors, the 
officers, the Ortserupoenloitors, the Zellenleiters and the Blockloitors, but 
not members of the staff of 

As regards the Si, it is considered adviscble that the Declaration 
expressly exclude (1) wearcrs of tho SA Sports Badge; (2) SA controlled 
Guard Units, which were not, as we view it on the evidence, strictly part of 
the Sis and there also be excluded the National Socialist League for 
Disabled Veterans and the SA Reserve, so as to include nly the active 

that orsanization. 

ecution docs not feel that there is evidence of th 

severalability of any class or classes of persons within the organizations 
accused which would justify any furthor concessions and that no other part of 
the named groups should be excluded. In this connection, we would ag 
the principles of conspiracy. i ict t |. section of an organization 
itself committed no criminal act, or may have been occupied in technical 
or administrative functions, does not relieve that section of criminal 


responsibility if its activitks contributed to the over-all accomplishment of 
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I should like to discuss tho question of the further steps to be taken 


procedurally before this Tribunal, 


Over 5,000 persons have joined in corrmmications to this Tribunal asking 


to be heard in connection with the accusations against organizations, The 
volume of these applications has caused apprehension as to further proceedings. 
No doubt there are difficulties yet to be overcome, but my study indicates 
that the difficulties are greatly exacrerated. 

- The Tribunal is vested with wide discretion as to whether it will 
entertain an application to be heard. The Prosecution would be mxious, of 
course, to have every application granted that is necessary, not only to do 
justice, but to avoid appearance off doing anything less than justice, And we 

do not consider that expediting this trial is so important as affording a 
fair opportunity to present all rod ly pertinent facts. 

Analysis of the conditions which have brought about this flood of 
applications indicates that their significance is not proportionate to their 
nunbors, The Tribunal sent out 200,000 printed notices of the right to 

They wore sent to allied prisoner of war and 
internment camps. Th otice was published in all German language papers and 
was repeatedly broadcast over the radio, igatio Lows that the notice 


osted in all barracks of the camps and 1 shows that in many camps 

read to the prisoners, in addition. The 5,000 persons who responded 
with applications to be heard came principally from about fifteen prisoner of 
war and internment camps in British or United States control. Those received 
included an aporoximate 12,000 from Dacha O from Langwasser, 7,500 from 
Auerbach, l4, 000 from Staumiehle, 2, 1 and several hundred from 
each of the others. 

We have had some investigation of these applications, 

sending out of the notices and wo would be glad to place any information we 
have the disposal of the Tribunal. 

investi zation 
principally to determine the reason for these applications and the method by 
which they camee That investigation was conducted by Lt. Colonel Smith 
Brookhart, Captain Drexel Sprecher and Captain Krieger, all of whom are known 


to this Tribunal. 


The Auerbach camp is for prisoners of war, predominantly SS members, Its 
- 5161 - 
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prisoners nuribcr 16,96 enlisted men and 923 office 


International Tribunal was posted in each of erra and was read 


inmates. All applications to the Tribunal were forwarded without censorship. 


Applications to defend were made bv 1,509 SS nernbers, 

Investigation indicates that these were filed in direct response to the 
notice end that no action was directed or inspired from any other source 
within or without the camp, âll who were interrogated professed that they had 
no knowledge of any SS crimes or of SS criminal purpose, but they expressed 
interest only in their individual fate, rather than any concern to defend the 
organization. 

Our investigators report no indication that they had any additional 
evidence or information to submit on the seneral question of the criminality of 
the SS as an organization, They secmec to ink it was necessary to protect 


themselves to make the application hore, 
Turning then from examinaticn of the applications, these on their face, 
1at most of the members do not profess to have evidence on the general 
suc triable hero, they & hat the writer nas neither committed nor 
witnessed nor known of the crimes charged against the organization. On a proper 
definition of the issues such an appli Lon is insufficient cn its face, to 
warren 


applications respond 


1 would inform 


every member may be c mnvicted 


ovt that inj 
w that they are in response to that impressic 
usually a difference of opinion as to how best 
to proceed and this case presents no exception to that; there are different 
But I shall advance certain views as to how we should procced from here 


obtain a fair and proper adjudication of these questions. 


Hl 
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In view of these facts ve suggest a consideration of the following 
program for completion of this trial as to organizations. 

le That the Tribunal formulate and express in an order the scope of 
the issues and the limitations on the issues to be heard by it. 

2. That a notice adequately informing members as to the limitation 
on issues and the opportunity later to be indivicually tried be sent to 
all applicants and published as was the original notice. 

3. That a panel of masters be appointed, as authorized in article 
17 (e) of the Charter, tec examine apslications and to report those that 
are insufficient on their ovn statements, and to go to the camps and 
surervise the taking of relevant evidence. Defense counsel amd pro- 
secuticon representatives should, of course, attend and be heard before 

asters should reduce any evidence to deposition form 
report the whole to this Tribunal tc be introduced as a part of its 
recorde 
representative principle may alsc be employed to simplify 
s of particular organizations in particular camps might 
well be invited to choose one or more to represent them in presenting 
evidences 

It may not be u nely to remind the Tribunal and Defense Counsel 
thet the prosecution has omitted from evidence many relevant docunents 
which show repetition of crines by these organizations in 
time oy avoiding cumulative evidence t is not too much to 
cumul-tive evidence < 2 negative character wiil likewise be limited. 

Some concern has been expressed ^s tc > mber cf persons who 

ight be affected by the clarations o ininality which we have asked. 
more susceptible to the shock of a million punishments 

ck of fiveemillicn murders. At most the number of punish- 

never catch up with the number of crimes. However, it is im- 
to state, even with approximate accuracy, the number of persons 


mizht be affected by the Declaration cf Criminality which we have 


Figures from the German sources seriously exaggerate the nurber, 


they do not take account cf heavy casualties in the latter part 
5163 
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the wer, and make no allowance for duplication of menbership which was 
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e. For example, the evidence is to the effect thet 75% of the Gestapo 


men also were membe £ the SS. We know that the United States forces 
have a roughly estimated 130,000 detained persons who appear to be members 
of accusec org^nizations. I have no figure from other allied forces. 
But how many cf these actualiy would be prosecuted, instead of being dealt 
with under the de-Nazification program, no cne can foretell. Whatever the 
number, of one thing we may be sure -= it is so large that a thorough 
by this Tribunal, into each case, would prolong its session 
endurance, All questions as to whether individuals or sub-groups 
of accused organiz^ti.ns should be excepted from the Declaration of 
Criminality should be left for local courts, located near the home of 
the accused and near sources cf evidence, These courts can work in one 
op at most into langusges, instead of four, and can hear evidence which 
direct to the specific case, 

This is not the time to review the evidence against particular organiza- 
we take it, should be reserved for summation after all of the 
resented. But is is timely to say that the selection of the 

is named in the Indictment was not a matter cf chance, 
chief reasons they were chosen are theses collectively they were the 
Stories of allpower inthe Nazi regimes; they were not only 
powerful, but the most vicicus or ganizations in the regime; 
and they were organizations in which mexbership wos gensrally voluntory. 
The Nazi Leadership Corps consisted of the directcrs and 
executors of the Nazi Party, and the Nazi Party was the force lying bee 
hind and dominating the whole German state. The Reichs Cabinet was the 
facade through which the Nazi Farty translated its wiil into legislative, 
adwinistrative, and executive actse The two pillars on which the 
security of the regire rested were the Armed Forces, directed and con- 
trolied by the Geners Staff an? High Command, and the police forces -- 
the Gestapo, the Si, the SD, and the 55, These org^nizati:ns exemplify 
all the evil forces of the Nazi regime. 
3¢ organizations were also selected because, while representative, 
they were not so larve or extensive as to make it probable that innocent, 


passivo, or indifferent Germans micht be caught up in the same net with 
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the guilty. State officialdom is represented, but not all administrative 
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officials cr departments heads or civil servants; only the Reichs Cebinet, 
the very heart of Nazidom within the Government, is named. The Armed 
Forces are accused, but not the averaze soldier cr officer, no matter 
how higheranking. Only the top policy makers -- the Gencral Staff end 
High Command -- sre named, The police forces are accused -- but not 
nt the ordinary police which performed only normal 
Only the most terrcristic and repressive police elements 
Gestapo and SD -- are named, The Nazi Party is accused -- but wt 
every Nazi voter, n t even every member, only the leaders. ånd not even 
every Farty official or worker is included; only "the bearcrs of sovericnty", 
in the metaphysical jarz;cn of the Farty, whe were the ~ctual comnanding 
officers and their staff sfficers on the hizhest levels, 
I think it is important that we observe, in reference to the Nazi 
Farty, just what it isthat we ore doi compare it with the 
eeNazification program in effect without any Declaration of Criminality, 


spective the Indictment which we bring 


charts have } prepared This is a mere graphic representati: 
f the proportions of pers hat we have accused and which we ask 
this Tribunal to declare as constitubing criminal or caniz2ticnse 
In the first column are the 79 millicn German citizense We make no 


accusation against the citizenry of Germany. Ile ne is the 8 million 


voters, wh. at one time voted tc keep tho Nazi Party in power. They 


^ erc 


voted in respense to tho referendum. We make no charco aj;2inst those 
wh. supported the Nagi Party, zlthou;h in some aspects of tho de-Nozifica- 
tion jro.ram the supporters are include?, Then comes the five million 

ns wh cefinitely joined the Nazi Party by an act of 
affiliation, by ath cf ficelity. But we co not attempt to re^ch 


that entire five 
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million persons, although I have 


good ground for doing so, but as a mere 
it is not possible to reach all of tnose 
morally well within 


disregerded, the 48 million; the 


the first that we pro ose to reach 
Blockleiters, 


amounting to the fourth block on the diagram. 


It is true that we start with the local 


responsibilities; 


households; responsibilities for spying 


activities; responsibilities, as thiw evidence 


and for leading them. io political m 


rooms and offices, It has to reach the masses 


leiters were 


the masses of the people orizing them 


and in terr 


I submit that on this diagram, the acc 


moderate one, reaching only persons cf admitted 


&nd not trying 'each people who may have 


an unorganized fashion. 


have also accused the formations, 


and the SS. These were the strong arm 


organizations that the Blockleiter was auth: 


if he needed to discipline somebody 


But we do not accuse every one cf tho 


we accuse any 


Nazi organizations in which membership was compuls 


practice, such as the Hitler Youth and the Student 


accuse the Nazi professional organizations, 


like the Civil Servants Organizaticn, the Teachers 
Pocialist Lawyers Organization, although I should 


as any group, do not 


em SLE Ge 


no hesitation in saying 


who are technically 


are the Nazi le 


which are shown in the last small block, and piled toget 


Rlockleiter 


upon them 


ovement can function in the 


of the ps: 


the essential elements in making this 


ue 
AX. 
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legitimate purpose, like welfare organizations, Ünly two of these Party 
formations are named, the SA and the SS, the oldest of the Nazi organizations, 
groups which had no purpose other than carrying out the Nazi schemes and which 
actively participated in every crime denounced in the Charter, and furnished 
the manpower for most of the crimes which we have proved, 

In administering preventive justice with a view to forestalling repitition 
of these crimes against peace, crimes against humanity and war crimes, it 
would be a greater catastrophe to acquit these organizations than it would be 
to acquit the entire twenty-two individual defendants in the box. These 
defendants' power for harm is spent. That of these organizations goes on. 

If these organizations are exonerated hore the German people will infer that 
they did no wrong and they will easily be regimented in reconstituted 
organizations under new names behind the same program, 

In administering retributive justice it would be possible to exonerate 
these organizations only by concluding that no crimes have been committed by 
the Nazi regime. For these organizations! sponsorship of every Nazi purpose 
and their confederation to execute every measure to attain these ends is 
beyond denial, A failure to condemn these organizations under the terms of 
the Charter can only mean that such “azi ends and means cannot be considered 
criminal and that the Charter of the Tribunal declaring them so is a nullity, 

I think my colleagues, who have somewhat different aspects of the case 
to deal with, would like to be heard on this subject. 

THE FRESIDENT: Mr. Justice Yackson and Sir David xaxwell-Fyfe, the 
Tribunal thinks the most convenient course would be to hear argument on 
behalf of all the chief prosecutors and then to hear argument on behalf 
of such defendants! counsel as wish to be heard and after that the Tribunal 
will probably wish to ask some questions of the chief prosecutors, 

MH. JUSTICE JACKSON: That will be very agrevable to us, 

SIR DAVID MAXWELL-FYFE: May it please the Tribunal: Mr, Justice Jackson 
has dealt with the general principles under which the organizations named in 


the Charter should, in the view of the Prosecution, be dealt with. It is 


not my purpose to repeat or to underline his arguments. My endeavor is to 


comply with Paragraph l of the statement of the Tribunal made on the ll of 
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January of this year, This involves: 

(a) Summarizing in respect of euch named organization, the elements which 
in our opinion justify the charge of their being cririnal organizations. For 
convenience I shall refer to these as the elements of criminality. 

(b) Indicating what acts on the part of individual defendants in the 
sense used in Article 9 of the Charter justified declaring the groups or 
organizations of which they are members to be criminal drganizations. 

Acain for convenience, I shall refer to such defendants in the wording of the 
Charter, as connected defendants. 

(c) I shall submit that what I have put forward in writinz under (a) and 
(b) will form the necessary summary of proposed findings of fact under the 
Tribhunai'!s third pcint. 

May I say one word about the mechanics < osition? I thought 
that it would be convenient if the Tribunal and the Defense Counsel had copies 
cf these sugzestions before I address the Tribunal. In pursuance of this, 
copies have been given to the members of the Tribunal, of course to the court 
interpreters, and copies in German have been provided for counsel for the 
organizations and also for counsel for each of the individual defendants, 

For the convenience of the Tribunal and of counsel, I have circulated 
two addenda, which contain further references to the transcript and documents 
on à number of points in the original appendices. ese addenda are compiled 
under the numbers of paragraphs and although they are in English, should be 
readily usable by Counsel for the Defense. The result is that there is the 
summary in appendices (a) and (b) which I put in and full reference on all 
the points in the summary to the transcript and in some cases to documents. 

It is my intention not to read in full all the matters contained in 
my appendix (a) and appendix (b) but tc indicate how they fit in with the 


CO =] ti ) C [2] ASA 1 i jer C C nc 
oneeption of the Prosecution on t is aspect of the case, I shali, of course, 
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I think it would be best to start from the essential probanda which Mr. 
Justice Jackson has indicated, and perhaps the Tribunal will bear with me while 
I repeat his five points. 

l. The organization of the group in question must be some aggregation of 
persons (a) in some identifiable relationship (b) with a collective gerennl 
purpose, That was Mr. Justice Jackson's first test. 

2, Membership in such organization must be generally voluntary, although 
a minor proportion of involuntary members will not affect the position, 

3. The aims of the organizations must be criminal in the sense that its 
objects included the performance of acts denounced as crimes by Article VI of 
the Charter. 

4e he criminal aims or methods of the organization must have been of suc 
a character that a reasonable man would hove constructive knowledge of the 
organization which he was joining; that is, that he ought to have known what 
type of organization he was joininge 

5. Some individual defendants, nt least one, must have been a member of 
the organization and must be convicted of some act on the basis of which a 
declaration of the criminality of the organization can be mace, 

I do not think that I can avoid applying these tests to each of the 
organizations, but I conceive that this can be done with brevity, and I there- 
fore propose to deatl with the organizations seriatim. 

I take first the Rcichsrocierunc,. Under appendix B of the Indictment 
this group is defined as consisting of three classes: 

l. Members of tho ordinary cabinet after the 30th of January 1933. The 
term "ordinary cabinet" is in turn used as meaning-- 

Reich ministers, that is, heads of departments; 
Reich ministers without portfolio; 
State ministers acting as Reich ministers: 

(d) Other officials entitled to take part in meetings of the cabinet. 

The second division is memhers of the Council of Ministers for the Defcns 
of the Reich, 

The third division is members of the Secret Cabinet Council. 

It is submitted that on the evidence placed before the Tribunal there is 
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no doubt that the first of Mr. Justice Jackson's points, point one, is complied 


H . 


with in that there is an identifiable relationship with a 
purpose, and that this organization is generally voluntary within point t 
The aims « he organization are set out in paragraph four of Section A 
of my Appendix A and the broad submission of the prosecution is shown in para- 
graph two, that is short. It I might be allowed to rend it?-- 
"Owing to their legislative powers and functions the members of the Roichs- 
regicrung gave statutory effect to the policy of the 
collectively formed a combination of persons carrying out the executive 
administrative decisions of the Nazi 
Ihe prosecution apply that cenersl 
by Article VI of the Charter in pnragravhs five, six, seven, 
appencixe 
If the Tribunal would like me to ‘teal further 
should be pleased to read and comment on any that it 
hen it is remembered that the Reichsrerierunc p 
legislative, administrative, anc executive powers and 
of its members hel? nt the same timo important positi 
povernmental activities outside the cabinet, enormous 
concentrated in this groupe 


^ 
As I saic, the 


,ichsregierung implemented anc gave statutory effect to 
the program of the conspirators. 

If the Tribunal will be good enough to turn to my appendix B they will sec 
that seventeen of the twenty-one defendants before the Court were members of 
the Reichsrericrunc. The prosecution have submitted an enormous body of 
evidence against these seventeen defendants, 4 they now submit that it is 
sufficient to say that these seventcen ond > uli be convicted unter eac 
count of the Indictment, an2 therefore un?er each portion of Articla VI of 
the Charter; and that they form tho connecte? defendants with the Reichs- 
regierung, under Mr. Justice Jackson's point numbe 

The acts which I h^ve mentioned anc whichore set out in poracraph four of 


my Appendix A and the other paragraphs are of such a character that no onc in n 


ministerial capacity could fail to have constructive knowledre of their nature 
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and intent, 
I now pass to the leadership corps of the Nazi Party. Mre Justice Jackson 
that the conspirators required wide instruments of suprort. 
Hitler boasted of tho complete comin. tion of the Reich and of its institutions 
and of its organizations, internal ond external, by the National Socinlist 
urtye 
In the Nazi Party, base. on the Fuchrer principe, its »olicies and operation: 
wore deternined not ty the inemborshin as a whole but by the corps of boarers of 
sovereignty anc their staff. These leaders were all political teputies obliged 
to support an’ carry out the doctrines of the Party, 
level rerulur an3 frequent conferences were held to di 
workin- measurese The lenders hela the Party torether, 
entire populace firmly in the grip of the ccnsrirators 
hisrarchy of leaders, 
these len^ers are within the organization 
Justice Jic? pointed out 
Kreisleiter, which are get ou: 


Oreanigation Yearbook as beint in 


on that the nro- 
ubt that points one and two of Mr. ‘Justice 
indicate in paragrapks one, two 
element o2 criminality; they 
indicate in my ‘prendix B the ^ofen?ants who are invc!ve!l; an? in a later portio 
defendants as members 
Party, and further, 
inter-connection “et government of the Reich and th 
Party it is clear that the Len crshi»o ps is a criminal or^anization connected 


With all the crimes charred n, 111 the defendants in the Inldictment, 
1 


ing those who were in the Leadership Corrs and elaborated before the 


Tribunal in the in!ivicual present: "ng 


2l71- 
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The Nazi Party is the core 


iracy anc criminality alleged, 
ani the defendants are the core Nazi Prrty. 


Again the rrosecution say 
that no one living in Germ dr 


16 part in the management, which in this 
caso means literally th j Nazi Part, coul? fail t 
structive mowledre of 


its leacers an? the methods 
ing these out. 


of carry- 
his inner circle is in a very different position from 


even the 
pinion outsive Germany, 
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I now pass to ihe SS, including the SD. The Prosecution respectrully 
ruuinds the Tribunal of the statements regarding the compcsition of the 33 
and its history, set out shortly in Appendix D of the Indictment, on 


1 


36 the English text. The Prosecution stands by these state.snts, which 
it submits arc clear. I do not intend to read then at the present nomente 
The Tribunal has hcard in the case regarding the SS (the transcript 
pages 1786 to 1889 and the case reg *rding concentration camps paces 1399 to 
422), and also the evidence as to the defendant Kaltenbrunner, of which 
tic reference is given in the addendum, They have slso hcord in the cases 

the French and Soviet delegations additional mountains of evidence with 

Soe it is subi.ittod that there is no difficulty on the first 
tnree of Lr. Justice Jackson's points, and that the criminali 
has been proved several tines ove 
On the fourth point I venture to subuit the submission 

of Section C of my a pendix 4, that the crines oi the SS were conmited, 
first, on such a vast scale, 
crininal ains 
this trial opened, 
to arive from one cit 
concentration comp, and ever) tior mp contained its SS crines. 


ES 


In my Appendix B the Tribunal will find the members of the SS who 


defendants set out, and in the second part, a summery of the crimes of the 


Vag mh 


fondant Kaltenbrunner, 1 sinister 
particularity, while relyig@ ^1so on the crines of the other defendants 

were r.embor 
ACKER (counsel for defendant Fric ): I should like to 


point out that the listing of Frick in this position is apparcntly fallacias 


k occupied this is not mentioned 


you mesn 


list it says that Frick was a member of the 


SS. That is not so, And in the affidavit that he himself delivered he 


denies that fact, 





iN 


defendant Frank): 


D 


statements just mode by the Prosccutor the dofonc 


Drag 


member of the X | ady n the tri the .mericon Prose 
submitted Document 
SS Gene 
should like to point out to the Tribunal further that several months 
at the tine when the Indictment was being read against the SScerininal 
organiz-tion, the nano of the 
a mistake 
uld like to make 
refercnce to 


S never a 


ow <r 
VG evcry 


tained in 


the courtroom) 
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I will begin azain, 

The defendants will have the opportanity of disproving these alleza- 
tions, which are all containe3i in the Indictment; but in view of what has 
been said, I shali personally check the matter myself, 

THE PRESIDINT: Yes, 

SIR DAVID MAX"ELLeFYFE: Thon I proceed to deal with the Gestapo» 
Again the Tribunal will find tie construction and history of the Gestapo 

, out in Appendix 9 of the Indictment, and the criminality 2lleged 


y 


out in paragraph 1, 2, ani 3 of Section D of my appendix. The second addendum, 
the Tribunal may care to note, gives tho most detailed references to each 
of these alleged 3 of criminality, The Prosecution submit that from the 
points which are mentioned it is clear that the first four of Mr. Justice 
Jackson's points are complied with. The provisions of Articles 7 ani 8 of 
i: 
the Charter, in the submission of the Prosecution, make it impossible for the 
, 3 

defense to rely on the official background o? the Gestapo, and therefore 

x ry» , 

su' mit that this clearly comes within tho first four of 


+ 


ants Cosring, Frick, and Kaltenbrunner 


as is the fact, that the crimes of these defentants were committed ir their 
capacities as 
Then we come t ho SA. I again rej co para la ection 
correct 
of 
transcript wi.2re these matters are 
unal of Mr, Justice Jackson's statement, which shows 
that the Prosecution have omitted 211 nnected bodies, even including t! 


who had only bee mers oj € reserve, about which there can be any argument, 
even a sentimental argument, as to their full connection, 
It might be convenient of I reminded the Tribunal of these sections, 


We will adjourn now, 


was taken until 1400 hours.) 
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Official transcript of the Internationa 
Military Tribunal, in the matter of The United 
States of America, the French Renublic, The 
United Kingdom of Great Britain and Northern 
Ipole; and the Union of Soviet Socialist 
publics, against Hermann Wilhelm Goerine 
$i al, Defendants, sittinr at Nurnberg, 
Germany on 22 February 1946, 1400-1700, Lord 
Justice Lawrence presiding. 
DAVID MAX/ELL-FYFE: P the Tribunal please, before the Tribunal 
ijourned I was about to mention again the bodies on thc frinre of the SA, 
which the Prosecution did not soe! j9 included in the orraniz:itions. 
of the SA Party Bade fhe Tribunal may reme 
rey explained 
point quite clear 
‘ehrmannschaften, who were 


units controlled by thx 


members who were nev in any port « the Si other thon the 


Fourthly, the NSKOV, the National Socialist Lear 
apparently incorporated in the SA, but 
'iven, and the membership, we do not «ask for their inclusione 
2irht ‘defend 
she Prosecution that the connection 
intimate thet all the ac f the 


justify the declaration prayed for. 


or orranization, the General’ Staff 


in this case the Prosecution 
on arbitrary line, I may y :ps be allowed to recall briefly its 
tion, 
Tribunal will be good enough to look at Appendix B of the Indictment, 
reading, page 37 of the English text, they will see that the first 
nine positio enumerated are special command or chief of staff positions. 
Thi 


ore were 22 holders of these positions between February 1938 


whom 18 are livinr. The tenth position, of Oberbefehlshaber 
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individual officers who held ite Th. whole group varicd from a membershin of 
20 at the beginning of the war to about 50 in 1944 or 1945, that is, at any 
one time, 

I remind the Tribunal, however, tha he conjoining of these positions is 
ot artificual in reality, because on pares 2115 an! the following pares of 
Colonel Telford Taylor's ; escniation on it -- and I refer ospeciolly t» pages 

an? 2126 -- it will be scca how the holvers of the nositions enumerated 
mot in fact an? in the fleshe This, in our submission, clearly comes within 
the interpretation of "group" in the Charter, which, as Mr. Justico Jackson 
pointed out, has ^ wider connotation thet "organization", and we submit that 
you cannot hol? men in the top commard against their will. It would be 
impossible for them to carry on such wrk on such a condition 

Under Section F of my Appendix A, road with the first addendum, there will 


not only the references i 16 tronsorint, but the references to the 


1 


capture? cuments which prove, o o mouths of the menbers of this group, 
the criminality allered amain: sh ler each of Ayticle 6 of the 
Chartcre hese ‘ocument so show incir actual knowledre 
priori, their constructive know me of the 
in the 
sroup, oni especially of 
il, is. enphasiged It is submitted that these 
ont any difficulty being j^untered with regard to this group on 
any of the five criteria which wo say should ruide the Tribunale 
ur respectful submission the facts contained 
‘ices A an’ B which are before the Tribunal in writinc clearly indicate 
the findings of fact for which tho Prosecution aske 
My friend, M. Chamnetier de Ribes presents the journale 
eicent and rentlenen, I should be careful 
ery complete statement of Sir DevilMaxwell-Fyfe 


were it not that I cesire, in full a-recment with my fellow prosecutors, 


resnectfully to draw the Tribunal's attention to two clauses of French municipal 


law which ‘eal with questions compara”le to those which we 


-5177- 





| 
AM | A A 
H0072 —0044 


2 8 Fobei eG ES 


tolay, and in connection with which I believe the French Lerislature has had 
to solve some of the problems with which the Tribunal is concerned, and 
especially the question which the Tribunal has laid down, namely that of 
criminal organizationse 

I shall merely mention Article 265 of the French Criminal Code 
lays down the general principle of the association of criminals by enacting 
thzt:" any associntion, whatever its “uration or the number of its members, 
any un?orstan?'inr made with the object of preparing or committing crimes 


A 


neainst the person or against the proverty, will constitute a crime Against 


I shoulc like draw attention of the Tribunal to this 
fact, that in the ecurse o > last few years France has h2 to apply this 
zeneral principle to organization associntions which res 1 greatly 
those which we are asking you to deci re criminal. 

It is known, scntlemen Nazism is a contagious discase, the ravares 
of which menace beyo 
Thus, during the year 954 to 1936, liverse groups 
which following the example of their German and lian models, were orran 
substitutins themselves f^ eel government in order to 


country thot which they c ed C ud to create, in fact, 


*eimer Republic ourht to have cone, 
if January in the 
'issoluti^n of the 
members. Vith the Tribunal's 
permission, I shall reac the first two :uses of this laws 
"article Shall be dissolved, "y d ee of the Presicont of the 
Republic in sossion with the Cabinet, rll associations or de facto groups which: 
"le soul? cause armed demons tions in public thoroughfarcse 
"Ze Or which, with the oxcention of military nrovaraticn societies 


or sport, 


which by their structure 5; n! their military organization woul? have the 
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characteristics of a firhting group or a private militia. 

"3. Or which would aim at jeopardizing the integrity of the national 
territory, or at attempting to alter òy force the rcpublioan form of 
government. 

"article II, Any person who will have taken part in the maintenance or 
the reconstitution, direct or in‘irect, or the association or group as 
defined in Article I, will be punished by a term of six months to two years 
imprisonment, and a five of 16 to 5,000 francs." 

The Tribunal will observe thit by imposing severe penalties acainst members 
of these associations for the mere fact of "having taken part in the maintenanc 
or the reconstitution, tirect or indirect, of tho associatio "i the law of the 
lOth of January 1936 has recognized and proclaimed the criminal character of 
the association. 

In the second place, meither the criminal code nor tho law of 10 January 


nro concerned with the estion as to whether the asscocistion 
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tion involved constitutes an association which has legal personality. 

Article 265 of the Criminal Code includes in its condemnation, 
not only any association which has legal personality, but also condemns 
any understanding made with the object of preparing or committing 
crimes against person or property. It also condemns any de facto 
Groups. In that way, the iaw of the 10th of January, 1936, speaking 
of de facto Groups or Associations, does not seck legally to define 
criminal organizations, and refers to the conmonly accepted meaning 
and implication of the words "Group," or "Organization," as we today 
ask you to define them. 

In the same way, after the liberation of our country, the French 
Goverment concerned itself with pursuing and punishing bad citizens 
who “even without offending against an existing criminal statute, will 
have made themsclves guilty of any definitely anti-national activity." 
The decree of 26 August, 19lh, promulgated in the Official Gazette of 
the 28th of August, created the penalty of national indignity, and 
after having given "a general definition of the offense" has "defined 

by enumerating the essential facts which it comprises," 

Article I of the decree of 26 August, 194, states that, 

of national indignity is constituted" by the fact of 
"having participated in the body of collaboration, whichever it might 
have been, and more especially one of the following: Le Service 
d'Ordre Legionnaire (Legion of Order), La iilice (Militia), the Group 
called 'Collaboration,! La Phalange Africaine (African Phalanx), and 
so on. 

Tho ordinance of the 26th of August, 194, is much less concerned 
with defining the punishable offense than with enumerating the 
criminal Organizations to which the fact of having adhered constitutes 
the crime of national indignity. And whether these Organizations were 
legally constituted Organizations, as defined by Article 265 of tho 
Penal Code, or merely de facto Groups, as qualified by the law of 1936, 


the ordinance does not define further the Organizations which are 


LIAN 
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described as criminal. 
respect to the Ge 
We are not asking you 


D 


who, on the contrary, 


defense before a competent tribunal. i 


criminal, as was allowo 


de facto Organizations 


for à singlo man to attain the 


to tho r 


poriod that 


for the good of Germany i 


Sted a moral law which 


individuals, and that it is 


(XT ATTEND A 


UnsRAT, 


RUDENKO: Your 


that (|ccept the prin 


Fr ench and A norican collcagu 


ality of the 


ny - ^j ^ 
vrea Z 


crimi: 
Question it is necessary to 
irst, 
Organizations and 1 
"bers can bo 


mo c 


laws what evidence, what witnesses, and in what 


presented to agree 
that Organization. 
First of all, as to 


amplify that the 


Organization 


question of the individual 3 


an Organization ; except thos 


That is what we are 


rman Organizations 


will be able 


the problom of 
vidual members 


Onsidered crimina 


the 
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asking you to dowith 


mentioned in the Indictment. 


to condemn without having heard them men 


to put forward their means of 


Ye are asking you only to 


by 


the French laws of 193 


without which it would have 


groat nation should fall 


nks of barbarism. It is the shame 


the conquest of science 


criminal to violate 


Honors, 


ms to me that to clarify this 


Seg 
distinguish clearly two interwoven 


the material law; 


or Groups of individual 


problem of objectivo 


order these can be 


criminality of thi 


question, it 


"PP rro NI AUN "Bot T. 
LLluy oi the various members of 


aro Defendants tod: Ly, 


among the 
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stand. before the Tribunal. The Charter of the Tribunal provides, 
according to Article 9, that the examination or the trial of any 
individual or of any Organization is within the jurisdiction of the 
Tribunal. It is within the jurisdiction of tho Tribunal to declare 
this or that Organization criminal if one of the Defendants belongs 
to tho Organization. 

Thus, we speak here about declaring an Organization criminal, 
and the Charter definitely provides the legal consequences of declaring 
an Organization criminal. As the Tribunal declares this or that 
Group, or Organization, criminal, then tho competent national 
authorities of the signatory povors have a right to bring to trial 
locally members of Organizations. The nature of the Organiza 
is thereby considered clear. 

Article 10 recognizes the situation. The Charter provides two 
legal results of declaring an Organization criminal: first, the right, 
but not the obligation, of the various national tribunals to bring to 
trial members of Organizations which the Tribunal declared criminal; 
and second, the obligation, but not the right, of the national tribunals 
to consider an Organization criminal i an Organization 
declared by the Internationa Military Tribunal. 

manner, the result of declaring an Organization 
criminal by the International Mili itary Tribunal docs not automatically 
mean that all members of the Organization will also be doclarod 
criminal by the national tribunals; neither does it mean that without 
exception all members of such an Organization must bo brought to trial. 
The question of individual guilt and of individual re sponsibility of 
the separate members of tho criminal Organizations is wholly, and 
without exception, within the jurisdiction of the national tribunal. 

As has already been pointed out, Article 10 of the Charter limits 
the jurisdiction of the national tribunal in just one way. The national 
tribunal cannot bring to trial or cannot argue the criminality of any 
Organizations which have already been declared criminal by the 
International Military Tribunal. 
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May I now move on the next pro..en, It appears to me that there isa 
of complexity attached to the problem of the criminal 
is very extensive correspondaence, much material, th& 
has been submitted to the Tribunal on the subject of these organizations, 
Such abundance of discussion, it appesrs to me, comes from an incorrect 
interpretation attached to the term "eriminal o organization", ìs long as we 
«now the fact that the question of the inuividual responsibility of the 
individucl members is fully within the jurisdiction of the various national 


courts of the Tribunal, the general question of whothur the organization is 


} 


declared criminal or ‘not is much casicr to follow, 
according to the Charter on the jucstion of declaring an organization 
the Tribunal will decide in connection with individual al defendants 
:t in examining 
defendant, the Tribunal can X so follows the rest Therefore, the 
conclusicn is that the facets which ide the solution of the question as 
to wh.ther an organization is or is not criminal, consist of whether there 
(doy among the defendants a representa 
organization. Tt. - oll 
orgonizations whom the prosecution 
alone, there 
passed through the 
relating to t o criminal nature of the orgonigetions wi 1 these 
defendants have represented, 
necessity of c.lling Special witnesses to 
pgenigstion can take place only if supplementary 
and «von then, the Tribunal has stated in article 9 
the Tribunal to acquiesce in or to refuse the calling or 
of supplementary uvidence, It is impossible to deny the 
necessity or the cesirability of sup plementary evidence with regard to 
any organization, The Cherter of the Tribucnl stotus very definitely that 
efter the indictucnt has been mide, the Tribunal will co that which it 


considers necessary with regard to the Pros ecution 's request for dvuclaring 


this or that organizttion criminel. any member of on organization has a 
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ul Iribu permit hii be heard on whether the 
bo request thet the Tribu.nl permit him to be he on w 
: i 1 té V Charte 
ias criminal However, this was introduced into the Charter 
Ve di Arie @ i - 


justice, It now appears that this 





Mw 


If what has been provided for in Article 9 extends widely enough, 
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and if it already provides for calling witnesses with regard to the crimi- 
nality of this or that organization, any of the evidence presented by 

the Prosecutors of the four countries has already ziven enough evidence 

for the Tribunal to decide whether an organization is criminal, and supple- 
mentary evicenee does not appear nec _esary. 

We shculd also note that Article 10 of the Charter explains that to 
declare an organization criminel does not necessarily lead to an automatic 
bringing to trial of all members of that organization without exception. 
It means that all questions about bringing any member to trial ənd about 
the responsibility cf individual members will be decided by the Naticna 
Tribunals, 

This is all I wanted to state, in accition to what has been stated 
by my collca;ues, 

THE PRESIDENT: Have the defendants! counsel arranged amon; them- 
selves in what orcer they wish to be heard? 

JSCHOK (Counsel fcr the 

48 counsel for the Reichsre-icrun;, which in the Incictment has a 
first place 2s a "criminal organizaticn", .ccorcing to the deci- 
Sion of the Court, the duty of givin: my irdins the procecure 
of presenting evidence. Since, in so loing nention general 
points of view which affect in the same way a he six organizations 
under indictment, it isprobable thit my statements will be very sinilar 
to the opinions of other defencantst counsel. H wever, they also would 
like to utter their personal cpinions. 


The Defense uncerstands the decision of the Court of the lth of 


January 1946, to msan that at this $5.e cf the procecure the Defense 


should not in all detail take a position as to the Frosecubi ns! statements, 
such 5s they have been mace in the form of accusaticns today and mentioned 
in detail; neither to the term of criminal organizations in the sense of the 
Currier, or other prerczatives of a decision as a crininal organizations 

but only to the question, which matters of proof are relevant and how 
evidence shll be presented, Therefore, I shall only speak about principal 
questions inasmuch as this seems necess2ry today. 
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First; I would like to speak about the content and the consequence 


of a verdict as demanded, The six organizations under indictment are 
supposed to be, according to the Prosecution, declared in their entirety 
as criminal organizations. A procedure of tmtkind would present, in 
the jurisprudence of all states, an absolute novum, 

As we know, this motion is not uninfluenced by the fact that, contrary 
to other nations, in England, ani even more sc in the United States, for 
prosecutive reasons in some cases also companies and corporations as such 

be a case before a courte This is a new development of the law on 
of the dcminant position which companies and corporations have 
acquired in economic life, 

This po on made their punishment fitting in certain cases, By 
such punishment they would, however, only be affected to the extent in 
which they could be affected in their economic Sphere, that is to say, 
by imposition of fines. Of course that was concerned nly with very cefi- 
nite crimes, mostly of an administrative nature. 

The american Chief Prosecutor and the cther members -f the Frosecutiin 
have mentioned a number of judements, alsc from German penal law, in which 
organizations have been consicerec or declared criminal. In these ver- 
ciets, however -- and that is the decisive factor -- there were always 
individuals only judged as defendan ver organizations as such. Never 

al. ¢Csclared criminal. 
concerns severely 
the crzsnizaticns as s S all the moano.rs who are personally 
not indictud =- and I ncw refer to Law Number 10 of the allied Control 
Council -- and which can give them the highest sentence, the sentence of 
ath, has never yet in the history cf jurisprudence been discussed, de= 
Sede 
ors4anizations uncer indictment are r;aniz^ticons of a very 
us forms and structures I ^» not have t o. int out today whether 
always a unit, a constructed unit. For this trial it is only 
essential that the crganizaticns uncer indictment have been dissolved by 
law cf the Military Government. Therefore, at present they are non-cxistent,. 


exists sre only the individual former members, who, therefore, in 
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reality are the defendants of this trial, and only under the name of the 
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former organization as a collective designation can be included. 
Independently of this question, however, of the question of the non- 
existence of the organizations, it can be seen from the consequences of 
the procedure that this is indeed a procedure in toto against the individual 
members of the organizaticn, and this for the followin. reasons 
First, to declare an crganization 2s cri-inol means banishment and 
prancing as criminal, n t only of the organization as such, but, first of 
^11, of each individual member. Such a declaration, therefore, means 3 final 
condemnation of each invididual rember to the punishment 
This consequence of banishment and branding is unaveidad 


especially if that verdict has been made by ^ curt with the rank 


portance of the International Military Tribunal and before the forum 


the entire world. The consequence 
the organization and wuld adhere t 
whether the subsequent proceedings as provided for in Article 10 of the 
Charter would be carried agains his individual member 
verdict 
penalty f r each 

member of e anizati n In the subsequent mrocecure, accordin 
ticle 1! thc it is tak ‘or granted thzt the-criminal 
character ;he 1^8 been definitely ¢defineds 

ås an interpretati that, in the meantime Law Number 10 of 
the Allied Control Council hes been issued -n the 20th cf December 1l 
This makes punishable the mere membership in a reanization 
been declared by The International Military Tribunal a crimina 
alone is declared a punishable crimce The highest penalties are 
vided, up tc life sentence or death penal 

The procedure, according to Law Number 10, is only concerned with 
the fact of membership upon which the punishment dependse In this pro- 
cedure only grounds for personal exoneroti.n ore impcrtant, such as le;?l 


irresponsibility, error or coercion. These only concern the membership 


as such and will come up only in a very few cases. 
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As far as the character cf the orj;aniz?»ticn is concerned, however, 


the criminal aims and actions cf members of the organization, especially 
the individual member's knowledge cf these, 311 these are matters that 
are no more debatable, according to Law Number 10, The decision has al- 
ready been reached in the trial against the organizationse Therefore, 
the procedure against the crganizat | represents the bigest and most 
important part cf the tria against every individual metber therecf , 
while the subsequent trial, according tc Low Number 10, cnly draws the 
conclusione 

On the question of ccnsequence of a verdict, 
should be touched upon. 

The Si, at the beginning of the war in 1939, 
active members, to which sh.uld be added sp. roxima 
4 


whe, during the previous 18 years, citherleft the 


account of their military service, all together up t 





pies DW 


As regarding the SS, it has not yct been possible for my colleagues to 

a close cstimatee It will have to be considered that the Waffen SS alone 

an active neuborship cf several hundred thousand men. If we consider the 
war losses, which were very considerable among the firhting units but which also 
to a certain extent are included, we also find with regard to the SS that the 
firure goes into the millions. 

Tho Leadership Corps had, after 1933, always a fixed membership of anout 
600,000 to 700,00C members. he changes i e official personnel were very 
strong. On the average, we have to take into account two complete turn-ovors 
during the entire time so that here, also, the complete figure will be about 2 
million. 

The entire fizure included in this procedure is a very larre one, The 
limitation which has been put befcro the Tribunal today would of course reduce 
that number, but not to a large extent. is a matter of principle, it 
certainly make no difference whether cf this very large nuber which I 
just mentioned, one-half, a third or a quarter of 
Germany is included. f we consider the losses cu 
generation, we can say with great certainty that the Pr 'secution would include 
a very considerable part of the 

I shall speak now about the term of criminal crganizaticn. Before we 
declare an organization as criminal we have to consider the erininol character 
as seen from Article 9, Paragraph 2, of the Charter. The Charter does not 
interpret either the term of erininal character ncr the term cf a eriminal 
organization. 

If we ask according to which legal code the omission in the Charter could 


law, 


first of all, cf course would be German low, But that doesn't bring us any 


further, because here also in both terms, and according to every legal code of 
the world, we are confronted with a terra nova in gal sensee The Defense 
also here reserves the right for a detailed cpinion later on for the final 
presentation, 

In any case, we are of the opinion that within the framework of the Charte 
on account of the grove and far-reaching consequences which I have menticned 
before, the statement declaring these organizations criminal can only be made 
if, first, either the original purpose--thet is, the constitution, the charter 


of the organization--was designed fcr the comission of crimes in the sense f 
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Article 6 of the Charter, and if this original purpcse was known to all momberse 
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Or, (5), if the original purpcse cf the organization was not criminal, 
if all mombers curing a certain time have participated in the planning and 
application cf crimes in the sense of Article 6 of the Charter, and knowingly 
participated. Here, also, it is essential that this develcpment has led to 
the fact that these crimes were typical acti.ns of the crganizaticn, because 
then only can we speak cf an organization or of an individual hunen being of 
a criminal character. 

According to this interpretation, we identify the term cf a criminal 
orgenization, following the sense of Articles 9 tc 11 cf the Charter, primarily 
as the term of a criminal conspiracy, Komplott, which in the former German and 
Italien legal code plays en important role; furthermore, with the tern of 
conspiracy, and that is with or without executicn, in English or American 


common lawe Further, the term of Mordkomplott, conspiracy for the purpose of 


committing murder, in the sense cf Paragraph l9-b of the present Reich Penal 


Code, And, finally, with the term of a common plan or conspiracy in the sense 
of Article 6 of the Charter, here also with or without acticn of exccuting it, 

All these penal codes have in common that a verdict can only be made on 
these persons who have takenpart in the criminal organization knowing its 
purposes, 

In my opinion, no negligence can be sufficient in judging the crime; 
following the general principle that in cases cf severe punishment, here 
threatened as for as capital punishment, that there must always be full 
criminal evidence, negligence would not be sufficient. Therefore, as a matter 
of principle, it has to be demanded for this Tribunal that an organization 


under indictment can only be declared a criminal cne if it has been ascertained 


First, the aims of the organization were criminal in the sense of 
Article 6 of the Charter, And, furthermore, that all members at least know 
about these criminal aims, This is also essential because, as it has ocen 
seid before, this trial before the Internaticnal Military Tribunal present 
already the main part of the procedure which will ascertain the guilt cf 
individual member cf the organizations. 

Justice doos not permit that members shculd all be comprised in a verdict 
who did not have the knowledge of which I spoke, and oro therofcre subjectively 


free of muilte. 
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Also, the consequences cf which Justice Jackson has spoken will bo 
excluded, that in case thor would nct be convicted it would be a triuph for 
those who are guilty. With hin, I an of the opinicn that the ruilty ones, 
regardless of their number, should be breucht to ponishiuont, 
about procedure, about the cppertunity cf proceedure, should 
a solution where, aside from the guilty ones, alsc a larze number 


of inneeent ones would be punished, 


Therefore, to come to the main question, what is relevant. The relevancy 


of procf depends o lefini. of the criminal organization 


folicwins points are relevant: 

(a) That the organizaticns in question, according to their charter cr 
statute, did nct have any criminal ai r purpcses, and no criminal aims in the 
sense of Article 6 cf the Charter. 

(b) That within the organization, or in connection with it, crineg¢ 
the sense cf Article 6 had no cr & st hac not continucusly been 
committed curing a certain lent! 

knowledre 
criminal constitution or criminal purpose cr the continuous 
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crimes, according Article 6, 
(à) That a certain number 
groups, joined these crganiZzatic 
om hijrher auth- 
(c) That a certain number of nenberss without their own 
honorary decree of honorary member, became members cf these organizationse 
Since I know fairly well that in the questions which have to be decided 
we are confronted with a terra nova, and since I believe that in the further 
taking up of matters of proof we will receive much inspiration, it therefore 
follows that the Tribunal cannot at this stage of the procedure make a f 
definition; | I ask to admit the evidence to the furthest extent es 


1 


he questicn, how evidence can bo practically 
of the mezbership, according to Article 9, Paragraph 
"4 a 


MACS 


n 


e principles which are in all countries for penal law provide for 
defendent certain rights before the co but the mcst important pri 
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will still be discussed in detail in our final presentation, and in reserving 
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all possible rights, the Defense dées not overlook the fact that this is 
practically impossible within the framework of this procedure. Its solution 
must be found, since the Frosecution has raise? the accusation against the 
organizations, on the basis of the Charter and in the present form, This 

leads to the necessity to conduct the proceduke wherein the aim of all people 
concerned ean only be to find a best possible sul*tion on a declaration to 
come as close as possible in general and in considering the point of view 

of all individuals, 

In this connection the Defense is realizing its duty, in the same way as 
the Prosecution, to help for a fair decision by the Tribunal, 

If now the tremendous number of people who are affected by the Prasecution 
precludes by tremendous difficulties coming to a sensible, reasonable solution 
of this problem, there must still be sufficient grounds for judgment as well 
as for the aims of the organizations, the actions and the subjective point of 
view of individual members of the organization, 

To make any headway in this procedure, it has to be tried, by typifying, 
to come to some decision for all of thom. We 3o not ignore the zfeat difficulties 
in coming to a just decision, riven the use of a typical phenomenon as basis for 
Ju^gment, It would be quite impossible to try to bring a lot of individual 
witnesses befae the Court in order to provide a clear picture about the typical 


case. The only way, in our opinion, in which it is possible to brine individual 


One means to achieve this can be foun? in the investigation of individual members 
We believe that the invostication of indivi?ual cases could be taken care of in 
a sure form in such a way that in each camp one or more speakers should to this 


work, that is to say, of course, under the supervision and with the assistance 


f ho defea an en m : 3 A : 
of the defendant's counsel. That then these speakers as witnesses could present 


to the Tribunal a picture of the actions with the subjeetive point of view 
of indivicual members, 

"e believe that there would be a way to get a clear and conscientious 
picture, and that would be that these speakers should make affidavits about 
the main points which have been specified by the prosecution; that they should 


get affidavits from inmates of the camps, 
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peakers could then say under oath to what percentage, on the basis 
affidavits, in?ividual inmates of the camps had taken part in the 
criminal actions mentioned in the Prosecution!s case, or had known anything 
about it, 

Gertainly there are certain difficulties to be considered in order to 
got a true picture. In order to get a true picture, one will have to take 
the suspicion away from the individual inmates, but that they coul! present 
material in their own favor, that they could present material which would 
serve to prosecute them. 

We consider it, therefore, necessary that these affidavits should be 
presented to the Court as evidence; that the Prosecution should make a 
statement that this material will not be used personal indictment, With 
this statement -no immunity would be expressed for incividual members, but 
the individual inmates of the camp would ^e assured that e statement he has 


ade under oath woul? nat be an accusation against himself 1 future 


Joes not want to do this, there will still be the 
without using these affidavits, to ge form: ased on the 
S, who could make statements about the percentage 
people who took part in the criminal activities an? those who didn't, 


SIDENT: Since you haven't finished, I think we had better adjorrn 


DR. KUBUSCHOK: Before the recess pointed c a suggestion that would 

make it easier to recognize the action of those who would come into con 
ation in this trial. The hearing of this evidence would have to be extended 
to a sufficient number of camps in all the zones cf occupation, From’ the 
results of the hearing of this evidence, there coul3 be drawn from th 
Yypical phenomena the conclusion repar^inc the criminal activity and attitude 

the individual member of the organization, or the opposite, and at the same 

finally, a conclusion regarding the presence or absence of the criminal 

character of the 


If the Prosecut! agreement with the Yefense so far, I believe 


that we have found a way of proving the relevant questions, inclvding all 
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positive and negative elements, 
To the extent that the Learing of inmates of camps should not suffice, 

which is particularly true of the SA, there will come into question the hearing 

of all members oi the organization who are not in custody. Here, too, a way 

wouli probably be found which would then both make possible and make more 

the execution of the tasks of the Tribunal, 


Di, SERVATIUS: I appear in behalf of the Leadership Corps. 


I should like to take a position toward the questions that have come up 


now before the Court, It is not possible for ne to take an attitude toward 


the profound and well presented case that Justice Jackson h2s just finished 


q like to simpy say a few Wor^s on behalf of a number of my collsagues 


and then we should like to take o ‘efinitive position toward the presentation 


us the opportunity to ?o this 


Should like to take technical 


in order to fulfill my duty o presenting the Defense's attitude toward 


t 


it was aske’, which 


this Tribunal? 
1b. ¢ imes that assist in the 


examine the concept, "criminality," 


seen that there i 9 factual situation in criminal law, nor can there 
PE AL na PILOTO UE M FF 
ie, for rtis > a question of determinine facts but of a world 


way that it is an evaluation, 
ntly, the Charter does not oblige the 


iribunal to pas: such-and-such to be criminal, It simply 


a verdict, dut not that it must, 


————— 


seer trat the tribunal is her: confronted with the task 
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1 el e 2 ` a t / t 2 $ " 4 >» VƏ 1 

wh n certa Lin cts are pr ser ed t ( atter ti in "ne o J 1igmen hy nle 
e 1 : Ju uc by Ve t 1 


3 


> determine the culpability of a Of fa on the basis of which 


a court will later deliver judement. Such a 
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task is the job of a legislator and not of judge, The Tribunal her 
fulfills this task in the esp city of a legislature, dctermines what is 
criminal ond sits 5 precedent. In this way the Tribunal creates a precedent 
for the judges in the individucl trials tht will. follow, The sane 


precedent which vill be given to the judge i e basis for his jucgnent, In 


this way the forms of evidenco are roversed which Judge Jackson referred to 


m prevented from making the objection that the activity of the Triburl 


here that of a legislature. | In also be seen that without the 
intervention oi the Tribunal the Signatory Powers could hove determined 
without furthor ado that oll munbors of the organization should be put on 
trial for their mombershin in the organization, 
dl1iod Control Acuncil that 3 Often mentioned today 
corroborates this literprvtation, for this is the basis for th. law that is 
vd of this Tribuna: f Auanoles that have here been presented by 
Jackson to substantinte th. erimin^l nature of the orgenizction show 
laws 2nd not of judgements. 
Lon determines t! 
jb important. Justice Jackson asked in 

2 previous presentation that ho might proceed without further aco with the 
Imuubers of the or 

It is legel consideration, legsl-;oliticol considurations on an ethic 
basis It cons.quontly follows that the members of the organizations 
punishable, and "punishable!" is equivalent to "erimin:1 

( 4 short int.rruptior, 

you may continu. 

Ct, tho Tribunal as legislature 
must collect the material to be used. The judge can, on the basis of the 
indicatioh givea to hin, easily deteruine 
what must be prove ang theref 

it is charxcturistic that this determination here in this matter 
for difficulty. The legisl naves differently from the judge. He 
contemplates the phenomena and signs t are relevent, that 


important, for the content of his low In this matter he must have a picture 
3 t 
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the entire problum and must take intc considorotion both the good and bad 


of the matter, 


It is a basis principle of justice that only the guilty be punished, 
If the legislator wish.s to achieve this, he must cxomino whether only guilty 
people will be .ffected by his laws He must consequently also investigate 
the objections that any person ^ffoctod by his lav could makc. The innocent 
person is protuctud in this way, that is the individual case the guilt of 
th. indivicual must be provid unless the legislator actually intends 
without proof, 
. human being is punishable, wheth.r the person who 
death o 1 If the legislator coes not want to 
permit such an objection, thon he must hinsclf axamine tho m.tori2l that 


lends to such an extraordinar measwm 
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that is to be passed. Sofar as tho individual trials that are tc cone lator, 


where all the objections remain open, the Tribunal does nct have to concern 
itself with ite 

The Tribunal must ccnsider whether the innocent pecple will have their 

suarantecd in the individual trial later, and whether their right will 
be ruarantood, It is absolutely necessary to tio Tribunal tc present cvory- 
thing which the perpetrator later in an incividual trial would not heve an 
opportunity to concern itself, 

In anticipation £ the ruling of the Tribunal, it has already been 
determined in law No, 10 that every no:bor can be punished, and the punishment 
itself determined of that ve have heard in previous presentaticns. It appears 
as if the Tribunal can simply pass judgment en bloc withsut having any other 
risht to modif mda con nthcut any influence on the legal effect 
of its verdict, but svch an effect is in contradiction both to the basic 

Yalta conference, wich was that of transferring to the 
Tribunal the legal »cwers, and, of the signatory powers, Necessari y, in order 
to de just the principle cf justice, nenely, that of punishing only the guilty, 
is on the basis of examination of the relationship of the facts throuch the 
hearing of the members in question. 
the Tribunal must have the right c? determining individual 
lispositicn cf their punishability, tc determine the cbjections 
will romain open to the incividuals and the Tribunal rust also be able 
to demonstrate the effect cf its judgment by regulation of the capital 
punishnente I believe that accorcing to what I have heard today, nothing 
to contradict this, 

According to the sense of the Charter, the Tribunal may nct, cr, according 
to the sense of the Charter the Tribunal is nct d lowed to transfer its 
responsibility to the individual trial, in which by simply drawing back, end 

this matter up to the court where the introduction of 
hich and the acceptance of whick might be very differert. 

The menbers cf the organization have specifically the right to bo he 


1 


before tho Internati: Military Tribunal, and in ccnsideration of the 
significance of the situation, io will have the richt in every case itself to 
a serious, moderate acjudication cf all those concerned. To what extent then 


R100 
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evidences I believe the Tribunal in order to determine tho punishability must 


investigate the most typical relation cf, and, whether each indivigual can be 


transferred tc a la ori This disti two D nd indivicual, 
however, is ) 
The presontaticn of tho principlo has a douBb meanine. On the 
the menticning cf a member by saying that he cid nct know the criminal 
orpenizaticn could uan, on the one hand, that such a purmcse 
on the other hand, it might mean that a momber simply c 
ctuelly the present criminal purpeses of the organization werce 
usly is of the effect on the orzanizaticn, anc the second is one 
n the individual, On the basis : 118 presentation, I should 
that question to 
The criminal facts in a loral sonse 
f the crininality, or to the determinati.n of the punish 
he Tribunal, Relative to this fact in a legal 
the terns is in truth the examination of the lerislative material tc 


objections of the membe of this group 


d 


1 


the Tribunal itself rust have to examine the material depends on the extont and 
the effect to which it can and will sive to it its verdict. Only that it is 
typi at it is nct typical, and > ongideraticn unimpcrtant, 
the indivicual trial. 
three the Tribunal asked the questi:n recard 
limiting of the circle cf tho mevbership and the length of time cf the 
criminality. Both questions touch the same problem, namcly, whether 
linitati.n is cependent on a motion on tho part of the Prosecuticn 
the Tribunal itself ini he content cf the verdict it passes. 
I believe Justice Jac oday expressed the opinion that the Tribunal 
the right, but as regards the political leaders, tho Prosecutiorx 
itself the ripht, in case a limitation is asked regarding the me 
undertake now trials against those members who are excluded from this cono, 
to take other measurcse 
However, such à right is nct ziven to the Prosecution in the Charter, 
in contravention of the natural rulincs cf the Tribunal an? 


an acquital ruling, which could nct be 
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elininetod by an objecticn cn the part cf the Prcsocuticn, 
limiting motion, the evidence to bo examined can nct be limited. 
judgement on the indicted organizations can include this material in its whole. 
It is nct permissable to take cut sick elements cf a group and to pass judgacnt 
on those sick clenents and on then to consider the entire organizaticn as 
criminale 

That that which is to bo considered a group or an crganizaticn by the 
Tribunal is not to be determined at the discretion cf the Prcsecuticn is also to 
be seen in “Article 9, Perapraph 1 of the Charter, according tc which the 
criminel character must stand in some relationship to the acts of one cf 
main defondantse 

This can cnly be understcod to mean that the organization in its 
membership, temporarily, rust be influenced by the actions cf :no of the ma 
defendantse However, this is not for the Prosecution to decide, but for 
Tribunale 

I should like to answer questicns two and three 


À limiting of the incriminating period can not depend on a 


notion of the Prosecutions The Tribunal can anc mist itself limit the length 


of time if the organizaticns cr 

their existence criminal, If the actions of tho main defen 

the crganization or group, were nct incriminating during the whole poricd 
the existence of the organization, then such a limitation must follow, 

Question three: For the limiting of the circle cf membership, tho same 
is true as is true for the limitation of the period of tine. 

The Tribunal can on its cwn iniative limit the effect that its verdict 
will carry in the case cf all rrcups and crganizaticns, It must uncortako this 
limitation if tho actions of the main defendant in his capacity as member of 
the crganization are net to incriminate certain cirdos of people. 4 limitati 
of the indictment or the effect cf the judgment cocs not limit the evidence 
material for tho group orcani zations. 

Those were the remarks I wanted to make in answer to tho quosti.ns of the 
Tribunale I would also now like to take an attitude toward a questicn thet 
was breucht up today; namely, the right to a legal hearing, if the Tribunal 


permit me to enter into this questione 
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AccorJing to Article 10 of the Charter, every member of an orcanizntion 
can be put on trial if the orgenization is held to be criminale The decision 
is left up to the Tribunale Tho essential task of the Tribunal 
tho casee ithout the hearing of the individual, & jugement is 
there could be no verdict, 

So far tho Defense has about 15,000 applications from about 50,000 members, 
end in orčer that the Tribunal should not rench the false conclusion that most 
of the members consider themselves euilty, I must say that such ruilt is dis- 
nute?3 by all those who have submitted applications. I shall ro into the reason: 
why so fow applications have been submitted and I shall show that thc omission 
jf other applications Jid not rest on their tacitly acecntine their ruilt.e 
There is no lack of interest o egard for the Court which aro tho cause of 
this slicht number 

The statements mace in the press an? the radio rerarding the richt to be 

at a timo when in the destroyed cities there were few ncws- 
raiios wore a rarity. The announcement tock place 
or shortare, cni for tho most part were simoly not understood. 
xternment camps, Where ^ creat number of peonle affected were 

interne’, the Tribunal ordered an announcement to he made To what extent this 
announcement actuslly was mle, I have not been ah o determine. Justice 
Jackson showed various documents this mornine and T shall from them be able to 
inform myself. 

But the fact tht so few anplications have been mate rives cnuse for thourht 
‘ut to the extent that e people affected have even known of their ric 

arently so | ot possible for them to make applications to the 
the announcemont, tho rost: service wos not workinc between th: 
an? there are i o postal connections with Austria, where 
of thousants of m in custody. 
announcement to the orcaniantions, two ways were uscd to renlace the 
facilities to make these announcements publice Both of them 
to be insufficient and are the main ronson why we have so few apnlicati: 


Those members who are not in custody were to submit thcir applications at the 


nearest military station. 
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I know of no case in which an application was mite throurh these channels. 


The attempt to usc this way came to naucht from the leck of cooperation of the 
offices, for which I micht give here a characteristic examrle, 
saic that they should submit their annliceations to the commnn?iing 
their cam». Only in the case of a few camns, weeks an? months 
beginning of the trial, were the aprlications received ind, even so, 
art of the camps in the American 
om the Sovict, Polish and French zones, as 
from austria, an’ other camps in foreien countries, no ap»liontions 
receive’, so far as I know. I shall leave it to the Tribunal to form its 
opinion cf these fnets. 
Almost immediately the event 
members of the orranizgations cannot be tho 
difficulties to »oint o only one strikinc exoam-le which will rivo 
of the 
,000 mombcrs 
of their richt, 
officcr that at that time no applications 
to the rules 
If the spplicati WAS he transmitted further, an 


such order 


circumstances is that 
was expressed that the 
persecute the reople who applied beca f their applicatio This 
fear was particularly ins»ired by the fact that the announcoment of he risht 
to make applications was associated with the notice that th: 
sort of immunity. The effect of this was that even those who we 
custocy, of whom only in the most infrequent cases 
sation an? then frequently ^nonym?éusly, 
woul’ have been welcomed if the Tribunal co inform rublic orinion 
that such fea ^re without foundation and that the pserticination of all is 


invite? so that a falsely b sed decisio be avoided. Hore if that were 
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done a large part of the lack of applications would have been mete 
From all this it can be seen that already the first stare of the making of 


applications has showed such serious deficiencies that the legal theory is so 


far usurye But even those applications thet have been received are to that 


extont worthless with & few exceptions, and for the following reasons tho Tri- 
application docide whether 
to a heorinr, But this can, for practical purposes, only occur if these applioc 
ticns rivo also the reasons for the application. Such reasons are entirely lao! 
ing in tho application or nre irrelevante 
An aplication with no contents or an application that simply sticks to 
mencrolities can form no basis for judgment. Ina part of the application the 
person applying does not even mention his official function ns ^ member 
orranization or his civilian profession. This faulty form of application 
traced back in the case of tho men in custody by issuing rerulations of the 
camp commander that, namely, a provision allowing only block or group applica- 
filled out. For all those effected, 
ty or not, a sensible establishment of the reasons for the 
application is not possible because those accused only know their organizations 
"criminal", but they do not know in what this criminality co 
are made 
assume contents of the in*ictment. 
relieve the situation, the defense counsel have visited various 
out what WAS wrong and to collect the 
the “ifficulties on this activity, should not like to ro into the limitation 
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question cf the technical submissicn of evidence and on the :encral criminal 
character of the organizations, I prefer what my colleagues has just said, 
I have simply a few adcitional remarks to make, 

Regarding the question of applications, I can say from my own expcr- 
inece that it has also affected me stranrley that the length of time that 
passed between the formulation cf individual applications in the individual 
camps anctheir arrival in the hands of the defense were extraordinarily long. 
I should like to mention, for example, that a few days ago we received 

plications from a camp that were drawn ur November or December. I, 
myself, in order to get information, sent letters to camps and I sent 
them 2s much as six or seven weeks 


answer to these letters, 


+n the Cam; Herzbruck, for example, a detailed applicztion from a 


member of the S& and Gcstapo was made an? wes Supposed to have been sent 


defense counsel. Neither 1 Cefense counsel nor myself have ro- 
this application, I have here a icaticns from members of the 
In my opinion, this i ne . the reasons why there are so few, 
large number cf these in custody do nct know that they are being 
esontoc in this trial. 
The announcement of in the camps ook place i 
f last yea Defense i thi nizati according t 
er that date, 
followings About three 
o, in a German newspaper an article appeared rcegardine the qestion 
his article it st tos literolly that the 
remizations are not represented in the Nurnber> trial. It is, hw ever, 
a fact that in the first yart of the defense, for months, ccunsel for the 
r.anizations have been sitting -- even the public does mnow we are here -- 
how much less the inmates -f cans know that they xe being represented. That 
is about all I had on that subject t Saye 
I als» take the point of view that the questicn whether here the crraniza- 
tions in their entirely can be accused, is an abscluto inncvaticn in juris- 
prudence and that it is something which, in its extent and its effects, 


shakes the very foundations of law, Orwanizations areto be jue ed which 
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The Prosecution further tock excerpts from the Indictment. I refer to 
an application made in December, I determine that no only the secretarial 


personnel be eliminated from the charges in the Indictment. The reason why 


the In‘ictment against the secretarial sersoniel was eliminate 


cu 
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accor ‘ing to the c:nvicticn of the Frosccution, this secreta 
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in matters of perscrnel and economy; for example, in the appointments of 
officials, promotions, dismissals, and so forth; economic matters, keeping of 
books, and taking care of the offices, and what not. These are all things with 
which the executive branch of the Gestape was concerned and we must consider 
that these things have nothing to do with the crimes of which the Gestapo was 
concerned and these people should be exempted from the Indictment ju st as the 
secretorial personnel has been exempted. 

Only one other point I should like to bring up and that is the question 
of v luntary joining of an organizatione On the 7th of June, 1945, Justice 
Jackson, in his communication to the President of the United States, said 
among other things, the fol'owing: 
"The units, such as the Gestapo and SS, were fighting units and consisted of 
volunteers, particularly fanatical people." To what extent that is true of 
the SS, I don't know, > far as the Gestapo is concerned, it certainly is not 
true, for, the Gestapo was anorganization founded by Goering on the basis of 
the law of 22 April 1942. It was a police organization just like the criminal 
police or ordinance pclice were responsible for keeping communications open. 
It consisted in the greatest part cf the professional officials who, in part, hac 
been police officials long before the creation of the Gestapo and who, on the 
creation of this police organization, were ordered, commanded, 
positions in the Gestapo. According to the laws affecting public officials 
in the Reich at that time, these officials were obliged to take these positions. 
They were never voluntary members of the Gestapo. It might perhaps be that 
one percent of the Gestapo were voluntary members cf the Gestaps, The rest 
were forced into that membership on the basis of the laws I have just cited, 
That is all that I have to mention at the moment. I should like, however, per- 


mission to continue, 


THE PRESIDENT: Yes, certainly. We will adjourn now. 


(The Tribunal adjourned until 1 March, 1946 at 1000 hours) 





